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PROCEDURE AND PRIVILEGES COMMITTEE 
Report on Parliamentary Privilege and its Linkage to the UK House of Commons 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [10.15 am]:  I present to the House the Procedure and 
Privileges Committee’s report titled “Parliamentary Privilege and its Linkage to the UK House of Commons”. 

[See paper No 2348.]  

Mrs D.J. GUISE:  From the outset I stress to all members of the Western Australian Parliament that this report 
addresses an issue that affects the most fundamental right of each individual member of today’s Parliament and, 
more importantly, each member of all future Western Australian Parliaments; that is, the issue of parliamentary 
privilege.  I strongly urge all members of this House, and also members of the other place, to read this report. 

The basis for parliamentary privilege in Britain and Australia is article 9 of the United Kingdom Bill of Rights 
1689, which states - 

That the freedom of speech, and debates or proceedings in parliament, ought not to be impeached or 
questioned in any court or place out of parliament. 

Interpretation of parliamentary privilege has evolved over time.  In recent years the United Kingdom Parliament 
has made substantial and significant changes, and is contemplating making more.  Because of statutory 
provisions linking the Western Australian Parliament’s parliamentary privilege to that of the House of 
Commons, these changes can change the law in Western Australia without the Western Australian Parliament 
having any say in those changes. 

The Queensland Parliament, which had similar statutory provisions linking its privilege to the House of 
Commons’ privileges, enacted legislation in 2001 to resolve the difficulty by specifying that the privileges in the 
UK at a particular date are those that apply to the Queensland Parliament.  This report recommends a similar 
approach. 

While this report primarily addresses the problem of the linkage between the privileges of the Parliament of 
Western Australia and the privileges of the House of Commons, it also raises certain key issues in recent 
developments in the House of Commons as an indication of why there is a need to alter that linkage.  
Parliamentary privilege for the Western Australian Parliament is derived from that of the United Kingdom’s 
House of Commons.  Section 36 of the Western Australian Constitution Act 1889 states - 

It shall be lawful for the Legislature of the Colony, by any Act to define the privileges, immunities, and 
powers to be held, enjoyed, and exercised by the Legislative Council and Legislative Assembly, and by 
the members thereof respectively.  Provided that no such privileges, immunities, or powers shall exceed 
those for the time being held, enjoyed, and exercised by the Commons House of Parliament, or the 
members thereof. 

Both the preamble and section 1 of the Western Australian Parliamentary Privileges Act 1891 repeat the 
limitation of the proviso in the Constitution, referring to those privileges for the time being held, enjoyed, and 
exercised by the Commons House of Parliament, or the members thereof. 

Under the law as it stands, if the House of Commons chooses to diminish or change its privileges in any way, 
then those of the Parliament of Western Australia will be similarly diminished or changed at exactly the same 
time. 

A House of Commons and House of Lords joint committee inquiry into parliamentary privilege was set up in 
response to a number of matters pertinent to the British experience and to a general feeling that, as there had not 
been a major review since 1966-67, such an appraisal was due.  The UK joint committee reported to the 
Parliament on 30 March 1999 and made 39 separate recommendations that, if implemented, would make 
significant changes to parliamentary privilege in the UK.  Some legislation has already been published in draft 
form. 

There is one key issue and a number of subsidiary issues.  The key issue is the nexus that exists between the 
House of Commons and the Parliament of Western Australia, without which the subsidiary issues have no 
urgency.  The subsidiary issues are a number of matters addressed by the UK joint committee report that would 
flow on to the Parliament of Western Australia. The concern is not with arguing the merits of the subsidiary 
issues, but with noting the nature of some of the changes that may be imposed on the Parliament of Western 
Australia without the Parliament having an opportunity to give the changes detailed or, indeed, any 
consideration.  This not only creates uncertainty around the powers, rights and immunities of the Western 
Australian Parliament, but also leaves them dependent on decisions of the House of Commons that, in some 
instances, may in turn be subservient to the jurisdiction of the European Union.   
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The United Kingdom’s Human Rights Act 1998 brings the Westminster Parliament under the jurisdiction of the 
European Court of Human Rights in certain matters, including aspects of parliamentary privilege.  This is 
indicated by the case of Demicola v Malta, in which the European Court of Human Rights overturned a decision 
of another European Parliament, the Malta House of Representatives, in pursuit of a claim of breach of privilege 
against a journalist.  The court’s jurisprudence was held to cover Legislatures of member States of the European 
Union, and the court found that, in this instance, the particular proceedings of the Malta House of 
Representatives had violated the accused’s rights to a fair hearing.  Clearly, we should be concerned about the 
potential of another body, such as the European Union, impinging on our fundamental right of parliamentary 
privilege without the members of this Parliament having any say in the matter.   
For the Western Australian Parliament, as for the Queensland Parliament, the issue of the linkage of its 
privileges to those of the House of Commons is as much about sovereignty as about parliamentary privilege.  
Without amendment to section 36 of the Western Australian Constitution Act 1889 and the preamble and section 
1 of the Western Australian Parliamentary Privileges Act 1891, any changes adopted by the House of Commons 
that modify its parliamentary privileges will equally apply to the Parliament of Western Australia.  The linkage 
to the UK House of Commons privileges is also contrary to the spirit of section 1 of the United Kingdom’s 
Australia Act 1986, which states -  

No Act of the Parliament of the United Kingdom passed after the commencement of this Act shall 
extend, or be deemed to extend, to the Commonwealth, to a State or to a Territory as part of the law of 
the Commonwealth, of the State or of the Territory.   

This further reinforces the argument for the removal of the linkage between the parliamentary privileges of the 
UK Parliament and those of the Western Australian Parliament, so that any changes to parliamentary privilege 
made after 1986 or at a later date in the UK do not apply to Western Australia.  The Parliament of Queensland 
chose to retain its linkage with the House of Commons and specified that it referred to the privileges that applied 
to the UK House of Commons as at the date of Federation; that is, 1 January 1901.  This was because the option 
of linking parliamentary privilege to that enjoyed by the House of Representatives was rejected, on the basis that 
it was considered undesirable that the Commonwealth Parliament be in a position to determine the extent of the 
Queensland Parliament’s privileges.   
The Procedure and Privileges Committee agrees with this reasoning.  A better option for the Western Australian 
Parliament is to peg the linkage with the House of Commons to 1 January 1989, the publication year of the 
twenty-first edition of Erskine May’s Parliamentary Practice, which is also the edition published following the 
Australia Act 1986.  This edition predates the undesirable changes introduced by the United Kingdom’s 
Defamation Act 1996 and also those recommended by the UK joint committee inquiry into parliamentary 
privilege, yet still enables the Western Australian Parliament to continue to refer to an authoritative procedural 
text of a relatively recent publication date when determining parliamentary privilege.  It will then be left to the 
Western Australian Parliament to determine which, if any, subsequent changes to the privilege it wants to adopt.   
With regard to the subsidiary issues, the first issue is the waiver of freedom of speech.  The UK joint committee 
report recommended replacing section 13 of the UK Defamation Act 1996 with a new provision that would 
allow the House to make a general waiver of article 9 of the Bill of Rights 1689 in appropriate cases, which may 
not necessarily be a defamation Act.  The Defamation Act 1996 permitted either individual members or the 
Parliament collectively to waive the immunity conferred by article 9 of the Bill of Rights 1689.  This was in 
response to a situation in which a member of the House of Commons found that his attempts to effectively 
pursue a defamation case were being frustrated by his inability to refer to proceedings in Parliament.  The 
legislation attempted to balance the suggested denial of justice of an allegedly defamed member, who cannot 
bring parliamentary proceedings into evidence to defend his reputation, against a basic tenet of privilege that 
freedom of speech is the privilege of the Parliament as a whole, and not of the individual member in his own 
right.  The Queensland Parliament’s Members’ Ethics and Parliamentary Privileges Committee argued that to 
allow the Parliament collectively to waive this right could lead to the loss of protection for individual members, 
such as Independents or members of minority parties, and make them more susceptible to coercion from the 
Executive.  The committee recommended that there should be no provision for either individual members or the 
Parliament collectively to waive the immunity conferred by article 9 of the UK Bill of Rights 1689.  Again, the 
Procedure and Privileges Committee concurs with that view.  This complex issue is an instance of the risks 
involved in the current nexus between the Parliament of Western Australia and the House of Commons in 
relation to parliamentary privilege.  The committee takes the position that any provision that would seek to 
waive the immunity conferred by article 9 of the Bill of Rights should be carefully considered by the Western 
Australian Parliament.   

The second subsidiary issue of corruption was examined by the UK joint committee, and it reported on 
corruption and whether members of both UK Houses should be included within the scope of forthcoming 
legislation.  At the time of its deliberations, members of neither House were subject by statute to the law of 
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bribery in respect of proceedings in Parliament.  Although a House could punish members for bribery as a 
contempt of Parliament, it was uncertain whether they would be subject to existing legislation or even common 
law in this regard.  It was also debatable whether they should be, as they were already subject to the jurisdiction 
of Parliament.  However, the UK joint committee took the view that corruption is insidious and particularly 
damaging if it takes hold in a democratic institution.  Consequently, the UK joint committee recommended at 
recommendation 13 that members of both UK Houses should be included within the scope of forthcoming 
legislation on corruption, and that article 9 of the Bill of Rights 1689 should be set aside in criminal proceedings 
for bribery.  It was proposed that, because this could expose members to malicious allegations, prosecution of 
members under the new UK legislation should require the consent of the UK Attorney General or the Lord 
Advocate.  Since the report was tabled, a draft Corruption Bill has been cleared by the Home Office and was 
presented to the Parliament in March 2003.  Clause 12 of that Bill has the effect of making evidence admissible 
in proceedings for a corruption offence, notwithstanding article 9 of the Bill of Rights 1689.  Subsequently, a UK 
parliamentary joint committee has recommended changes, inter alia, to the privilege provisions.  As mentioned 
earlier in the report, this provides potential for a substantial diminution of parliamentary privilege to occur 
without this Parliament having the right to deliberate on the matter.  Again, the Procedure and Privileges 
Committee takes the position that any provision that seeks to waiver the immunity conferred by article 9 of the 
United Kingdom’s Bill of Rights 1689 should be carefully considered in Western Australia.   

The UK joint committee also made recommendations regarding the codification of privilege, by recommending 
that there should be a parliamentary privileges Act, bringing together all the changes in the law referred to in the 
report and codifying parliamentary privileges as a whole.  The Queensland Parliament’s Members’ Ethics and 
Parliamentary Privileges Committee strongly opposed adopting any separate statute or code that would 
comprehensively define parliamentary privilege or contempt of Parliament.  This question of codifying 
parliamentary privilege is a difficult area and requires careful consideration.  In Western Australia, informed 
discussion with the Solicitor General in the past has led the Procedure and Privileges Committee to conclude that 
codification is unwise in the short to medium term, and we should await the benefits of the considered 
application of the Commonwealth’s attempt at codifying privilege contained in the Commonwealth’s 
Parliamentary Privileges Act 1987.  The Procedure and Privileges Committee proposes that section 36 of the 
Western Australian Constitution Act 1889 and the preamble and section 1 of the Western Australian 
Parliamentary Privileges Act 1891 be amended to peg the Western Australian parliamentary privileges to those 
that applied in the UK House of Commons as at 1 January 1989.   

The committee notes that the twenty-first edition of Erskine May’s Parliamentary Practice will then be used as a 
primary privilege reference, subject, of course, to legislative changes made from time to time by statute of the 
Houses of the Western Australian Parliament.  This committee considers that the necessary legislative changes 
required to bring this proposal into effect are those contained in appendix 1 of the report, which was formulated 
and then adjusted after consultation with parliamentary counsel. 

Finally, I strongly urge the Attorney General to urgently consider the report and to respond to the committee’s 
recommendation.  I also urge the government members, opposition members and indeed all members of this 
Parliament, both in this Chamber and the other place, to read the report because of the potential for 
parliamentary privilege to be varied or curtailed without any of us having a say in the matter.  The recommended 
changes in the report must be addressed sooner rather than later. 

I think members have grasped the urgency the committee has placed on this report. 

Mr M.W. Trenorden:  What is your course of action? 

Mr J.N. Hyde:  It is in the report. 

Mr M.W. Trenorden:  There needs to be a response from the appropriate minister within the three months. 

Mrs D.J. GUISE:  Yes, there does. 

Mr M.W. Trenorden:  Is that the Attorney General? 

Mrs D.J. GUISE:  Yes; the Attorney General and the Government.  That then goes to the committee. 

Mr M.W. Trenorden:  Will you give us an indication that you will come back to the Chamber at that stage and 
advise us what that is? 

Mrs D.J. GUISE:  Yes. 

Mr M.W. Trenorden:  I agree with you that it is a good report.  I will read it. 

Mr M.F. Board:  How do you know it is a good report if you have not read it? 

Mr J.N. Hyde:  The moment they retire they get cheeky. 
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Mrs D.J. GUISE:  This is an incredibly serious issue.  There may well be an intention to debate it fully in due 
course. 

On that note, I conclude my report.  I am pleased that I have made it within the 20 minutes allotted.  I am glad 
members did bear with me, because it was so important that I wanted to stay with the script.  I also take this 
opportunity to thank the Clerk, Mr Peter McHugh, and the Deputy Clerk, Mr John Mandy, for their assistance to 
the committee in the development of this very important report. 
 


